
 
 
 
 

Written Comments Received 
By 5:00pm on May 3, 2021 

Regarding Proposed Changes to 950 C.M.R. 32.00 
 



Dear Sir/Madam: 
 
I am a municipal attorney and the purpose of this email is to comment on the proposed Updates to 
Public Access Regulations, 950 CMR 32.00, specifically the proposed language of the new subsection 950 
CMR 32.07(o), “A custodian shall not aggregate multiple requests on unrelated subjects from one (1) 
requester.”   
 
As written, I believe this language is likely to create confusion for requesters and RAOs, to be difficult to 
fairly, consistently, and efficiently administer, to be ripe for abuse, and to increase the volume of 
appeals to your office.  As I understand the intent of this language, based on the fuller context of the 
entire proposed subsection (o), it is intended to limit RAOs from unreasonably aggregating requests in 
order to charge a large fee.  However, I believe the earlier language of that proposed subsection, which 
provides that an RAO must “reasonably believe[]” that the multiple requests are designed “solely to 
avoid payment of fees”, already accomplishes that purpose, and give a requester grounds to appeal the 
aggregation of their requests in a manner that is not “reasonable”.  I believe the last sentence of the 
subsection as quoted above only undermines that purpose to the detriment of the amendment 
overall.  I have explained my concerns in greater detail below. 
 
The language of this subsection does not appear to define what it means for requests to be “related”, or 
specify who makes the determination regarding whether requests are related.  For example, a resident 
may file multiple requests requesting financial documents from different municipal departments in 
order to examine an overall municipal budget; a reporter may file multiple requests about different 
municipal employees in order to write a single article on employee discipline; a resident may file 
multiple requests for documents concerning different actions taken by an official, without even naming 
the official, all for the apparent purpose of criticizing the performance of that official; a legal research 
company may file multiple requests for decisions about various administrative actions or lawsuits in a 
municipality; a candidate for public office may file a series of requests about distinct matters under the 
authority of the office; and/or a requester may file a number of requests simultaneously. 
 
Are any of those requests related?  Does the RAO make that determination?  If so, based on what 
information and/or standard?  If a requester states that requests are not related, must the RAO take the 
requester at their word?  What if the requester doesn’t indicate either way? Can the RAO ask for 
additional information? 
 
In my experience, requesters typically don’t state the reason for their request and, under 950 CMR 
23.06(2)(h), RAOs are specifically prohibited from inquiring about the purpose of a request in order to 
determine whether multiple requests are related.  The practical effect of the regulation as drafted will 
be that RAOs are forced to make a guess as to the relationship of multiple requests, without any ability 
to obtain relevant information, any relevant standard to apply to that guess, or any grounds to defend 
that guess upon appeal. 
 
Further, I must note that this scheme disincentivizes requesters from being forthcoming and providing 
truthful information to an RAO regarding their relationship of their requests and, for that matter, from 
providing truthful information regarding the relationship of their requests during any appeal to the 
SPR.  If an RAO is to rely solely on representations of the requester in determining whether requests are 
related, no sensible requester would subject themselves to fees by providing this information.  Nothing 
in the public records law or its regulations discourages dishonest behavior by a requester in these 
circumstances (the petition procedures of 950 CMR 23.06(4) do not seem to apply), nor does there 



appear to be any mechanism for an RAO to charge a fee after the fact if requests cannot initially be 
aggregated because the requester is silent or dishonest about their relationship (for example, by 
requiring the payment of such a fee prior to working on future requests). 
 
As such, I respectfully request that the SPR considering striking the last sentence of proposed subsection 
(o) as quoted above or, in the alternative, revise subsection (o) to clarify that the RAO may determine 
requests are related, explain the information that may be considered/requested in determining whether 
subjects are related, and define the grounds for making such a determination (e.g., based upon a “good 
faith” or “reasonable” belief). 
 
I appreciate your work on all of these proposed updates, and thank you for your time and consideration 
of this comment. 
 
Very truly yours, 
 
Peter Sumners 
Murphy, Lamere & Murphy, P.C. 
50 Braintree Hill Office Park, Suite 202 
Braintree, MA 02184-8807 
P: (781) 848-1850 
F: (781) 849-0749 
psumners@mlmlawfirm.com 
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John A. Hawkinson, freelance news reporter
Box 397103
Cambridge, MA 02139-7103
617-797-0250, jhawk@alum.MIT.EDU

May 3, 2021

Rebecca S. Murray
Supervisor of Records
Public Records Division
One Ashburton Place, Room 1719
Boston, Massachusetts 02108
By electronic mail: pre@sec.state.ma.us

Re: Proposed changes to 950 CMR § 32.00 (Public Records Access)

Dear Ms. Murray:

Thank you for the opportunity to offer feedback on the proposed changes to the pub-
lic records regulations, as announced on your website at https://www.sec.state.ma.
us/pre/prehearingnotices/95-CMR-32-00-Proposed-Changes.pdf, and for which no-
tice was published in Issue 1441 of the Massachusetts Register (Apr. 16, 2021).

My largest concern is with respect to the new structuring regulation, proposed
950 CMR 32.07(o), which states:

(o) a requester may not file multiple requests for public records solely to1

avoid payment of fees. When a custodian reasonably believes that one (1) or2

more requesters is segregating a request into a series of requests to avoid pay-3

ment of fees authorized pursuant to this section, a custodian may aggregate4

such requests and charge the appropriate fees. The custodian may consider5

the time period in which the requests have been made in its determination6

to aggregate the related requests. A custodian shall not aggregate multiple7

requests on unrelated subjects from one (1) requester.8

The regulation is ambiguous as to whether it applies “solely” to multiple requests in-
tended by the requester to “avoid payment of fees” (line 1), an inquiry which turns on the
requester’s intent; or whether a custodian’s belief that the a request has been segregated
into multiple requests on related subjects for any reason (ll. 2–4) (not solely) is sufficient. It
gives the custodian a lot of discretion without clear limit.

This ambiguity is material because it affects a very common category of requests —
periodic ones. It is common for requesters to regularly submit periodic requests, e.g.
monthly requests for a mayor’s calendar, or weekly requests for a city manager’s emails,
etc. Although oftentimes mundane and boring, these kinds of public records are some
of the most important for transparency of regular government operations. They are also
some of the least burdensome for custodians because they are predictable and the product
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of a well-oiled machine.

Under the plain language of the proposed regulation, a custodian could decide that
a requester was “segregating. . . into a series of requests to avoid payment of fees” and
apply the regulation. It would be impossible for a requester to prove they did not intend
to avoid payment of fees, since any requester familiar with the regulation would know
that more frequent, smaller requests are less likely to exceed the 2 or 4 hours of “free”
work; it is the nature of things, and should not be treated punitively.

I understand that the intent of the regulation is not to capture periodic requests, but
instead to capture multiple contemporaneous requests made together.

I would suggest adding the word “contemporaneous” to the regulation, and making
consistent the standard the custodian must apply with the intent in the first sentence; also
consider dropping the “one (1)” construction, which is counter to the prevailing style:

(o) a requester may not file multiple contemporaneous requests for public1

records solely to avoid payment of fees. When a custodian reasonably be-2

lieves that one (1) or more requesters is segregating a request into a series of3

contemporaneous requests solely to avoid payment of fees authorized pur-4

suant to this section, a custodian may aggregate such requests and charge the5

appropriate fees. The custodian may consider the time period in which the re-6

quests have been made in its determination to aggregate the related requests.7

A custodian shall not aggregate multiple requests on unrelated subjects from8

one (1) requester.9

Because the regulation does not define “contemporaneous,” it leaves the custodian
free to make a case-by-case judgement as to whether, e.g., multiple requests submitted
on consecutive days qualify in the same way that multiple requests submitted within the
same hour might.

With respect to the proposed striking of 32.06(h)(1), I am unclear on whether this
regulatory change may make it more difficult for requesters to overcome Exemption N,
for instance to allow a requester to explain why architectural plans associated with a
building permit application should not be withheld.

With respect to proposed regulation 32.08(2)(a), the explicit statement here that “ad-
ditional time may be granted as agreed upon by both the requester and the records cus-
todian” operates by implication to suggest that other deadlines under these regulations
may not be extended by mutual agreement, as they lack such a clause.

Very truly yours,

/s/ John A. Hawkinson
John A. Hawkinson



Supervisor of Public Records Rebecca Murray,

Thank you for providing this opportunity to comment on the proposed Public Records Law regulations.

I wanted to offer my thoughts on the proposed language for 950 CMR 32.07(o). The intention of this 
newly added clause, according to the summary provided by your office, is to “prohibit[] requestors 
from structuring larger requests in such a manner for the purpose of avoiding an assessment of fees.”

I believe that this clause runs counter to the letter and spirit of the Public Records Law and is so 
vaguely worded that it will create confusion. It should be removed entirely.

To put this clause in context, please recall that the Massachusetts Public Records Law was updated in 
2016. Among the many changes incorporated by the legislature, the updated law includes many limits 
on the fees that records custodians can charge. One of the limits is that agencies cannot charge for the 
first four hours of personnel time for complying with a request, and most municipalities cannot charge 
for the first two hours, but small municipalities are permitted to charge for the first few hours.

There are many situations where a custodian cannot charge for a request — and there’s nothing wrong 
with that. This is by design. The legislature wanted to make records more accessible to the public, and 
the limitations it put on fees were a deliberate choice to that end. (Also, when custodians must perform 
some of the labor related to complying with requests for free, it creates an incentive for custodians to 
use the most efficient technology and methods for producing records.)

The legislature considered that the limits on fees could be burdensome to agencies and municipalities, 
and it created rules and remedies to ameliorate this burden. One rule, mentioned above, is how 
municipalities, especially small ones are not required to perform as much free labor. Another is the 
right of custodians to file time-extension petitions and fee petitions. Another is the provision about 
requests that are “frivolous or intended to harass or intimidate.” Another is the provision about denying 
records to a requester who has failed to pay for previously disclosed records after agreeing to pay.

Lawmakers already considered what rules and remedies should be put in place to ensure that agencies 
and municipalities are not unduly burdened by their responsibilities under the Public Record Law. By 
contrast, the proposed clause about aggregating requests has no statutory basis. It is not necessary to 
create a new rule not envisioned by the legislature to address this perceived issue of people trying to 
“avoid” fees. If the legislature wanted to give agencies and municipalities the ability to aggregate 
requests, it would have included language in the bill it unanimously passed.

I wanted to go through each line of the proposed clause in order to highlight other specific problems 
with the language.

The first part states: “[A] requester may not file multiple requests for public records solely to avoid 
payment of fees. When a custodian reasonably believes…”

The clause refers to the intent of a requester (and not just the intent, but the sole intent) who sends 
multiple requests. It also states that the decision to aggregate requests hinges on what “a custodian 
reasonably believes” about the requester’s intent.

However, people who make multiple public records requests do so for many reasons. And furthermore, 
making multiple requests is a legitimate use of the law — not some kind of bad-faith trick. It’s not 



appropriate for custodians to make assumptions about the motives of requesters and use those 
assumptions as a justification for charging higher fees. 

This proposed clause sends the wrong message. It tells records custodians that people who file multiple
requests might have ulterior motives, might be trying to scam them or “cheat the system.” It tells 
records custodians that they should be suspicious of people who make multiple requests.

If custodians are to have the ability to aggregate requests, there should be more objective criteria for 
when it is appropriate to do so.

“… that one (1) or more requesters is segregating a request into a series of requests to avoid payment 
of fees authorized pursuant to this section, a custodian may aggregate such requests and charge the 
appropriate fees.”

This sentence states that custodians can aggregate requests from more than one requester. It doesn’t 
make sense to allow custodians to aggregate requests from different people.

Also, the above sentence uses the word “segregate” to refer to sending multiple records requests. This 
word already has a particular meaning with respect to the Public Records Law, and therefore it doesn’t 
make sense to use it in this context.

“The custodian may consider the time period in which the requests have been made in its 
determination to aggregate the related requests.”

The sentence says that the “custodian may consider the time period,” not “shall” consider it. If the 
custodian is not required to take into account when the requests were filed, it leaves too much 
discretion to the custodian about when to aggregate requests.

If custodians are to have the ability to aggregate requests, there should be an objective, bright-line rule 
that provides clarity to custodians and requesters about how close together requests must be submitted 
to be aggregated — e.g., the requests must be filed within two business days of the first request.

“A custodian shall not aggregate multiple requests on unrelated subjects from one (1) requester.”

This sentence requires that aggregated requests must be on related subjects. However, this rule does not
provide any clarity and gives a large amount of discretion to custodians. If someone requests police 
records one day and then requests different police records a week later, can the requests be aggregated 
simply because they both involve police records? If someone requests emails from the mayor’s office 
one day and a week later requests emails from the same city’s police department, can the requests be 
aggregated simply because they both involve emails? The proposed language offers no guidance on 
how much the requests must have in common before they become related.

When the legislature updated the Public Records Law in 2016, it also created clear timelines for when 
requests had to be fulfilled. However, the proposed clause adds confusion to what up to this point has 
been a clear set of rules.

If someone makes a request on a Monday then makes a request the following Monday and the 
custodian decides to aggregate these two requests, when is the response due? Is it due 10 business days 
after the first request or 10 business days after the second request? If the response is due 10 business 



days after the second request, that means the custodian has additional time to comply with the first 
request that is not permitted under the law. It also means that the custodian may be able to charge 
additional fees despite having this extra time.

What if a requester files a request every week? Can the custodian endlessly aggregate the requests and 
not respond to any of them until the fees add up to a large sum? The proposed language offers no 
clarity on this matter.

The language also does not require that the custodian explain its reason for aggregating requests. 
Again, this grants too much discretion to the custodian. The custodian should be required to show that 
the requests were submitted close enough to each other in time and have enough in common with one 
another to be considered related.

This proposed clause is much too vague and will lead to confusion about when it is appropriate to 
aggregate requests. It will also lead to more appeals, which will create more work for requesters, the 
Public Records Division, and, ironically, the custodians who choose to aggregate requests. It will also 
lead to delays for requesters, which undercuts the central purpose of the Public Records Law to make 
information as accessible to the public as possible.

I think 32.07(o) should be dropped from the proposed regulations. At a minimum, the language should 
be carefully reworked to ensure that the rules about aggregating requests are as clear as possible and do
not undermine the reforms put in place by the legislature.

Thank you,
Andrew Quemere

5/3/2021




